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makes ample provision for giving due notice to the owner of property 
assessed for local improvements, and affords such owner abundant opportu- 
nity to appear and contest the legality, justice and correctness of such 
improvement. The Act is not in conflict with the fourteenth amendment 
of the Constitution of the United States forbidding the taking of property 
without "due process of law," and local assessments made in compliance 
with said act are valid. In the case at bar the requirements of the statute 
have been observed in every particular and the land owner not only had 
ample opportunity to be heard, but availed himself of that privilege. As 
he had the opportunity of contesting the amount of the assessment, or 
whether there should be any assessment at all on his property, it was imma- 
terial that he had no opportunity to be heard in the first instance when the 
council fixed the basis of apportionment between the city and the property 
owners. The only question of moment to him was whether or not his prop- 
erty should be assessed at all, and if assessed the amount of the assessment. 



City of Newport News v. Brown. — Decided at Eichmond, Decem- 
ber 3, 1903. — Keith, P. Absent, Buchanan, J: 
1. Newport News — Fees of police justice. Under the provisions of the char- 
ter of the city of Newport News fixing the salary of the Police Justice at a sum 
not exceeding twelve hundred dollars per annum and declaring that "he shall 
receive no other compensation or emolument from the city of Newport News, 
nor any compensation or emolument from any other source whatever, except 
such fees and compensation as is allowed by the general laws of the state to 
justices of the peace for issuing and trying criminal warrants; provided, 
however, that such fees and compensation shall not be a charge either upon 
the state or city treasury," the Police Justice cannot recover from the city 
the amount of fees taxed by him against defendants convicted of violations 
of ordinances of the city and which have been paid by said defendants to the 
Chief of Police and turned into the city treasury in pursuance of city ordi- 
nances. 



Ellinger v. Commonwfalth. — Decided at Richmond, December 
3, 1903. — Keith, P. Absent, Buchanan, J: 

1. Constitutional Law — Act broader than title — Case in judgment — Fox 
Island. An Act of Assembly approved February 26, 1894, is entitled "An 
Act to define and establish by straight lines the low water mark lines for 
the riparian owner of the shores of Fox Island or Fox Islands in the county 
of Accomac, state of Virginia." The body of the act submits to arbitration 
a controversy as to the ownership of certain oyster lands, appoints the arbi- 
trator, prescribes the terms of the award, states where it shall be recorded, 
and what its effect shall be. 

Held: The Act is broader than its title, and, being in contravention of 
sec. 15 of article 5 of the Constitution of this state (1869). is null and 
void. 

2. Constitutional Law — Titles of acts — Liberal construction. The 
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Constitution is to be liberally construed in determining whether an act is 
broader than its title, and the act is to be upheld- if practicable, but if the 
act embraces more than one object while its title embraces but one the 
courts have no discretion in the matter. The constitution in such cases is 
imperative and must be obeyed. The title of an act, however, is sufficient if 
what is authorized by the act may be fairly regarded as in furtherance of 
the object expressed in its title. 



Riverside Cotton Mills v. Lanier. — Decided at Richmond, De- 
cember 3, 1903. — Whittle, J. Absent, Buchanan, J: 

1. Pleading — Torts — Joint and several — Misjoinder — Demurrer — Motion 
to abate. Any number of tort feasors may be sued jointly if it be alleged 
that all participated in the wrong. The plaintiff has his election to sue all, 
or any one, or any intermediate number, and the right to join all is not 
affected by the fact that there may exist a difference in the degree of their 
liability or of the quantum of evidence necessary to establish such liability. 
Under statute, however, in this state the remedy for a misjoinder of parties 
is to move the court to abate the suit, or action, as to the party improperly 
joined, and to prpoceed against the others as if no misjoinder had occurred. 

2. Appeal and Error — Conflicting evidence. A plaintiff in error, in the 
appellate court, occupies the position of a demurrant to the evidence, and 
if the evidence is conflicting the judgment of the trial court will be affirmed. 

3. Waters — Change of distribution — Superior and inferior tenements. 
No change or innovation in the distribution of water from a superior to an 
inferior tenement is material unless it operates to prejudice or injure in 
some way the inferior tenement. 

4. Watees — Easement of drainage — Successive grants from a common 
grantor. If the owner of an entire tract or lot of land subdivides it into 
separate lots, and conveys them to different persons, the successive grants 
carry by implication to the upper lot owners the easement of flowage for 
spring and surface water along natural channels over the lands of lower 
lot owners. Such easement, or quasi easement when apparent, continuous 
and reasonably necessary to the enjoyment of the upper tenement, passes 
to the purchasers by implied grant. 



Preston & Others v. Davis' Executors.— Decided at Richmond, 
December 3, 1903.— Whittle, J. Absent, Buchanan, J: 
1. Executors and Administrators — Accounting — Debt due administra- 
tor by distributee — How credited — Case in judgment. An administrator 
cannot have credit in his administration account for an individual debt 
due to him by one of the distributees. The other distributees cannot be 
charged with any portion of such debt, but, in equity, such . debt will be 
treated as a payment on the distributee's share of the amount found due 
by the administrator. There is nothing in the evidence in the case in judg- 
ment to take it out of this general rule. The debt for which credit is asked 



